
The Estate Planning 
Tsunami of 2020 

In light of the current low interest rate environment, and the possibility that 

certain common estate planning techniques might be reduced or eliminated 

if a new presidential administration takes over in 2021, now is a good time to consider 

implementing strategies that would be likely targets for reform in the years ahead. 
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N 
ow is a good time to encour­
age clients to consider 

implementing one or more 
currently available transfer tax plan-
ning techniques. 1 Depending on the 
outcome of the November federal 
elections, the current $11.58 million 
wealth transfer tax exclusion, which 
is scheduled to be cut in half in 

2026, could undergo an earlier and 
more substantial reduction starting 
as early as 2021. Election results 
could also lead to an increase in 
transfer tax rates, statutory and reg­
ulatory elimination of a wide array 
of planning techniques available 
under current law, and a possible 
imposition of a tax on unrealized 
appreciation at death or carry-over 
basis. 

The confluence of low interest 

rates, depressed asset values,2 and 

the real possibility of a reduction 
in the availability of planning 
opportunities, is likely to cause a 
late-year rush of clients seeking to 
implement strategies designed to 
(1) take advantage of the current

high exclusion levels and relatively 
low transfer tax rates; ( 2) assign 

valuation discounts to transferred 
assets; and (3) implement various 

techniques for shifting expected 
future increases to lower genera­
tions. Estate planners saw a similar 

phenomenon in the last months of 
2012 when clients rushed to use the 
$5 million wealth transfer tax 

exclusion that was scheduled to be 
reduced to $1 million starting in 
2013. 

This article describes the principal 
planning techniques that are cur­
rently available, including those that 

JONATHAN G. BLATTMACHR is Director of Estate 

Planning for Peak Trust Company, Editor-in-Chief 

for Interactive Legal and a Director of Pioneer Wealth 

Partners, LLP. He is a retired member of Milbank, 

LLP, and of the Alaska, California and New York Bars 

and former lecturer in law at Columbia University 

School of Law and adjunct professor of law of New 

York University School of Law. He is the author or 

co-author of nine books and over 500 articles. CAR­

LYN McCAFFREY is the co-head of McDermott's 

New York's Private Client Group and a frequent lec­

turer on tax and estate planning topics. 

4 
■ 

have been the target of proposed 
reform for more than a decade, the 
risks individuals may face when they 
implement these techniques, and 
ways to reduce these risks, 

Available Estate 
Planning Techniques 
The basics. An important goal of 

most estate tax planning techniques 

is the removal of existing wealth 
and expected future wealth from an 

individual's transfer tax base either 
without paying transfer taxes or by 
paying those taxes at lower rates 
than those that are expected to be 
in effect at the individual's death. 

Existing current wealth can be 

removed from an individual's trans­

fer tax base in one of the following 

ways: 

1. Gifts.

2. Creation of grantor trusts.
3. Gifts or sales of fractional

interests in property.
4. Sales of assets for lifetime

annuities.















would not apply to any income 

earned after the gift. 

If, after conferring the testamen­

tary power, circumstances changed 

so that gross estate inclusion was 

no longer desirable, the power 
holder could simply revoke the 

power. If a decedent relinquishes a 

Section 2038 power within three 

years of his or her death, the prop­

erty that was subject to the power 

will be included in his or her gross 

estate to the same extent that it 

would have been included if the 

power had not been relinquished.26 

The three year rule does not apply 

to the decedent's powers that were 

terminated without any action by 

the decedent. 

Retaining the possibility of benefitting 

from gifted assets. Techniques that 
enable a donor to make transfers 

using his or her currently available 

exclusion amount while retaining 
an interest in or the possibility of 

reacquiring an interest in the gifted 

property include (i) transferring an 

interest in an entity such as a part­
nership, while retaining an interest 
in the entity that is treated as having 

a zero value under Section 2701 (an 
"Intentionally Defective Preferred 

Interest"), and (ii) transferring 
property to trusts from which the 

donor or the donor's spouse may 

receive future distributions. 

The intentionally defective preferred 

interest. An intentionally defective 

preferred interest in an entity is an 

equity interest that entitles its hold­

er to distribution rights that are 

not qualified interests within the 

meaning of Section 2701. If an 

individual acquires such an interest 

in an entity at the same time that 
his or her children or trusts for 

their benefit acquire junior inter­
ests in the entity, or if he or she 

transfers junior interests in the enti­

ty while retaining the preferred 

interest, the preferred interest will 
be treated as having a zero value. 

As a result, the individual will be 
treated under Section 2701 as hav­

ing made a gift to the holders of 
the junior interests equal to the 

value of the preferred interest. 

Consider the following example: 

Example 4. 
D creates an irrevocable trust for 
the benefit of her children and 
transfers property worth $1. 1 mil­
lion to the trustees. 27 D and the 
trustees form a limited liability 
company (L) with two classes of 
membership interests, Class A and 
Class B. The holders of Class B 
interests hold all the voting rights. 
Class A members have no voting 
rights. The holders of the Class A 
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interests are entitled to an annual 
noncumulative preferred return 
from L's profits of 1 % of the value 
of their capital accounts28 plus 2 %
of the amount of L's profits in 
excess of the profits needed to fund 
the preferred return.29 The holder 
of the Class A interests have the 
right to require L to redeem the 
Class A interests for an amount 
equal to the capital account asso­
ciated with the interest at any 
time.30 L has the right to redeem
the Class A interests at the death 
of D for an amount equal to the 
capital account associated with the 
interests. The holders of Class B 
partnership interests are entitled 
to all other partnership income and 
gains. The trustee of the Family 
Trust transfers property worth 
$1,100,000 to L for all of L's Class 
B interests. D transfers property 
worth $9,900,000 to L for all of 
L's Class A interests. 

D's transfer of property worth 

$9,900,000 to L will be treated as 
a taxable gift by her, even though 

D will retain full access to the prop­

erty for the rest of her life. If D 
retains the Class A interests until 

death, they will be included in D's 
gross estate under Section 2033 at 

a value of at least $9,900,000 if the 
value of L itself is at least that 
amount.31 The interest should 
receive a date of death basis under 

Section 1014. The amount on 

which C's tentative estate tax is 
computed under Section 2001(6) 

Looking for Estate Planning Software? Thomson Reuters ONESOURCE has it covered. 

The zCalc Estate Planner suite of ONESOURCE Trust & Estate Administration is a group of analytical products 
and tools to help you create, analyze, and present powerful gift tax and estate planning strategies. 

Vivid reports, graphs, and presentations to walk clients through the estate planning process 
Effortlessly calculate different planning scenarios 
Explain complex concepts in a relatively simple manner 
Create customized client presentations 

Why use our Fiduciary Software? 
Used by 77% of top 200 law firms and 46% of top 100 accounting firms 
Clients in all 50 states 
Over 3,000 clients and over 10,000 users 
Award-winning Estate Planner module 

For further information, call us at 800.331.2533 

To download a demo, go to www.oteasoftware.com 
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